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CPI Nl ON AND ORDER

The appel |l ant, Bruce Warren, has appeal ed fromthe decision of
t he Commandant affirm ng suspension of his |license (No. 467147) and
merchant mariner's docunment (No. Z-556-50-7960) for m sconduct
aboard ship.! Appellant had served as a second assi stant engi neer
aboard the SS AMERI CAN LEADER, a United States nerchant vessel, for
a voyage to European ports starting fromthe port of New York. It
was found that on July 21, 1975, near the end of the return voyage,
appellant commtted assault and battery on the third assistant
engi neer, one Tom Lados. The victims injuries required that he be
i mredi ately transported, by the Canadi an Coast Guard, to a hospital
at Halifax, Nova Scoti a.

Appel lant's prior appeal to the Commandant (Appeal No. 2084)
was fromthe initial decision issued by Adm nistrative Law Judge
Al bert S. Frevola, after a full evidentiary hearing.? Throughout
t hese proceedi ngs appel |l ant has been represented by counsel.

Bot h appellant and Lados testified at the hearing and were
subject to cross-examnation. It appears that an argunent arose
between them after the appellant had relieved Lados from the
engi neroom watch and then called him back, by nmeans of a buzzer
signal, to confront himwth sonme spare burners for the vessel's
boil ers which had been left in an uncl eaned condition. Lados was

Board review of the Commandant's decision is authorized by 49
U S.C. 1903(a)(9)(B)

2Copi es of the decisions of the Commandant and the | aw judge
are attached.



still carrying his tools, including a pair of channel |ock pliers
in his left hand.?

I n Lados' version, appellant struck himin the face w thout
warni ng shortly after the argunent began. Lardos fell on his face
and appellant stood on his back, then rolled him over and kicked
himin the chest (Tr. 46). Wen Lados got up and staggered toward
the exit, appellant grabbed himby the hair and sl apped hi mseveral
times before releasing him The ship's purser, a trained
physician's assistant, testified that because Lados appeared to be
in a state of shock as a result of this beating, he recommended his
i medi ate renoval from the vessel, although the record does not
indicate that his hospital stay was prol onged.

Appel l ant testified that Lados' fall had resulted froma slip
rather than the blow, that he stepped on | ados' back to keep him
from getting up, presumably to avoid retaliation; and that he
grabbed Lados after he had gotten up only "because he was at that

point about to walk into the steam lines...." (Tr. 118-119).
Al t hough admtting that he struck Lados "[a]s hard as [he]
could...,” in the first instance, appellant neverthel ess raised a

claim of self-defense, indicating that he delivered the blow
because Lados was nenacing himwth the pliers (Tr. 117).

The two participants thus gave conflicting testinony, which
t hey adhered to under cross-examnation. Since there were no ot her
eyew tnesses, the law judge was confronted wth issues of
credibility which he determned by generally accepting Lados'
testinony and rejecting appellant's claimof self-defense. The |aw

judge found that the "...offense represent[ed] an especially
aggravated assault and battery...;" mtigated by the fact that
appellant "...was originally notivated by his concern for the safe
operation of the boilers..." (I.D. 16). He thereupon entered the

order suspending appellant's |icense and docunent for 8 nonths, and
for an additional 4 nonths on 12-nonths probation.*

In his brief on appeal, appellant contends that there was
sufficient evidence for a credibility finding in his favor and that
he acted in self-defense. He further contends that the injuries to

3According to the record (Exh. A), they were ordinary pliers
approximately 9 1/2 inches in |ength.

“Probati on was conditioned by a provision that the additional
4-nmonth suspension would becone effective automatically if a
further charge under 46 U S.C. 239 should be proved against
appel l ant during a 12-nonth peri od.
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Lados were grossly exaggerated in his testinony and the docunentary
evi dence. Counsel for the Commandant has not submitted a reply
brief.

Upon consideration of the appellant's brief and the entire
record, the Board has concluded that the aggravated nature of his
of fense and the injuries resulting therefrom were established by
reliable, probative, and substantial evidence. W further concl ude
that there was insufficient evidence that he acted in self-defense.
The findings of the | aw judge are adopted as our own. MNoreover, we
agree that the sanction is warranted under 46 U. S.C. 239(g) and the
Coast Quard regul ations issued thereunder.?®

Appel  ant had the affirmative burden of establishing his claim
of self-defense.® He was, therefore, required to show that any
menanci ng notions nmade by Lados with the pliers were such that
there was a reasonabl e basis for the "...belief on his part that he
[was] in inmnent danger of bodily harm..” Wen Lados returned to
the engi neroom he could have had no suspicion from the buzzer
signal that there would be an argunent. No evidence of any
previous trouble between them was adduced. The argunent was
started by appellant al nost i medi ately and soon devel oped into a
cursing match.® Al though Lados held his own in that exchange, it
was appellant who struck the first and only blow, which felled
Lados. There is no testinony that Lados swng at appellant with
the pliers, but only that he raised them over his head. Thi s
gesture alone could not be considered nenacing under the

The law judge referred to the scale of average orders where
t he recommended sanction for assault and battery(first offense) is
a 6-nmonth suspension. See 46 CFR 5.20-165, group F. No
differentiation is nade according to the severity of injuries but
the law judge determned that the injuries in this case called for
a greater than average sanction (1.D. 16).

6", ..The plea of self-defense in a civil action...for an
assault is an affirmative defense and the burden of proof of such
defense rests upon the person asserting it..." Hartley v. QO dtnan,

410 S. W 2d 537 (1966). See also other cases cited in 6A C. J.S.
Assault and Battery 840 (b).

'Smith v. Lauritzen, 356 F. 2d 171 (3rd Cir. 1966). See also
6A C.J.S. Assault and Battery 820.

8There is no evidence that any "fighting words" were used by
Lados which may have constituted provocation on his part. See 6A
C.J.S. Assault and Battery 818.
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ci rcunst ances since Lados was defending hinself at that point from
appel l ant's bl ow From our review of the record, therefore, it
clearly appears that appellant was the aggressor throughout and was
not acting in self-defense. We are not considering either the
Commandant's point here, or that of the | aw judge, that Lados was
right-handed and holding the pliers in his left hand (1.D. 13,
C.D.5). Wile this would tend to further show that Lados did not
intend to strike with the pliers in his left hand, we are here
consi dering appellant's subjective interpretation of the threat to
his safety and he was not shown to have known that Lados was
right-handed. 1In any event, we perceive no such threat from Lados

action. Furthernore, even if Lados' gesture was nenaci ng, we woul d
hol d that appellant used excessive force in view of any possible
threat to his safety which would render himno | ess cul pable for
the assault and battery.?®

Appel lant argues that the l|aw judge had no grounds for
deciding credibility either way. On the contrary, the choice was
predi cated on a full evaluation of both w tnesses' testinony. The
| aw judge found that Lados gave straightforward answers to all
questions and noted his consistency and candor, whereas the
appel l ant had given prior inconsistent statenments which influenced
the decision to reject his claim of self-defense (I1.D. 12-14).1°
We have no reason to disturb these findings.

The ship's purser, who exam ned Lados inmmediately after the
incident, described his injuries as follows: "He was bl eeding
profusely from his nose, there was a very large red spot in the
frontal part of his head. There was slight bleeding froma cut in
the scalp...l [also] ascertained that M. Lados was in shock..."
(Tr. 165-166). In addition, the nedical records in evidence
i ndi cate that Lados sustained nunmerous |acerations and contusions
about his head and face, a bruised right hand and a swollen |eft
eye (Exh. 3). In our viewthe injuries do not appear to be grossly
exagger ated and support the sanction.

| f the injuries had been any nore serious, appellant's use of

°l'n this respect we adopt the Commandant's finding (C.D. 6-7).
See Restatenent., Second. Torts 870(1), which provides that "The
actor is not privileged to use any neans of self-defense which is
intended or likely to cause a bodily harmor confinenent in excess
of that which the actor correctly believes to be necessary for his
protection.” See also Commandant v. Maull, 1 NT.S B. 2332,
2334- 2335 (1972).

Duri ng the shipboard investigation of the incident appellant
had denied all know edge of Lados' injuries (Exh. O
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fists could have been perceived as an assault with a dangerous
weapon, ! which is a revocable offense.! The |esser sanction
i nposed here is, therefore, commensurate with the seriousness of
the injuries inflicted. As in Commandant v. Maull,®® we find a

smal | degree of provocation which in no way justified the ensuing
vi ol ence.

ACCORDI NGY, IT I S ORDERED THAT:
1. The instant appeal be and it hereby is denied; and

2. The |law judge's order inposing an 8-nonth suspension
together with a further probationary suspension, as affirmed by the
Commandant, be and it hereby is affirnmed.

KI NG Chairman, MADAMS, HOGUE, and DRI VER, Menbers of the
Board, concurred in the above opi nion and order.

1See, Gonns v. United States, 231 F. 2d 907 (10th Cir. 1956);
State v. Gardiner, 522 SSW 2d 323 (M. 1975); Pulliamv. State,

298 So. 2d 711 (Mss. 1974); and State v. Carpenter, 205 S.E 2d
141 (S. C. 1974).

12The Coast Guard regul ations provide that assault with a
dangerous weapon resulting in injury is a revocable offense. 46 CFR
85.20-165 (G oup F of Scale of Average Orders).

BSupra, ftn. 9.



